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ROAD TRAFFIC AMENDMENT (DANGEROUS DRIVING) BILL 2004 
Second Reading 

Resumed from 23 June. 

MS K. HODSON-THOMAS (Carine) [8.26 pm]:  The Opposition will support this legislation, although it has 
some reservations about reversing the onus of proof.  The way in which we find ourselves dealing with this 
legislation today is a highly emotive issue.  We are dealing with this legislation as a consequence of a very sad 
and tragic road traffic fatality that occurred in August 2003.  A young child was killed at a junction on Marmion 
Avenue in Clarkson.  A young 10-year-old going home from school, and wearing a helmet, was hit by a motorist 
who was driving with a suspended licence and who had three times the legal limit of alcohol in his blood system.  
From news reports, it appears that the driver did everything that he possibly could to avoid the accident.  He 
endeavoured to stop as quickly as he could, as I understand it, and no speed was involved.  However, he was 
driving with three times the legal limit of alcohol in his blood, and I understand his licence had been suspended 
for failure to pay a fine for a previous drink-driving offence as a juvenile. 

Quite clearly there was community outrage and there has certainly been outrage by the family that justice was 
not done in this set of circumstances.  The young man received a $1 700 fine and, as I understand it, served no 
time in jail.  The police were unable to charge him with any offence other than the drink-driving charge.  From 
the reports that have been provided to me, they could not charge him with dangerous driving because there was 
no evidence to support it.  As I said, quite clearly the community was outraged and certainly so was the family; 
as they would be.  I, as a parent, certainly would have felt very much the same if my young child had been killed 
in those circumstances, particularly when the driver was driving with well beyond the acceptable level of alcohol 
consumption.  It is simply not good enough.   

There has been a suggestion that there were other ways of dealing with this without reversing the onus of proof.  
As I understand it, even the editorial in The West Australian on 23 December, about changing the law for drunk 
drivers, referred to being prepared to ditch a fundamental legal principle for the sake of political popularity.  
Although that is the editorial’s point of view, and that assessment could be made, there is a view in the 
community that it is not good enough that somebody can escape proper justice when he should really not have 
been behind the wheel of a vehicle.  As I understand it, this legislation will require the defendant to prove that he 
or she was able to drive with a blood alcohol content well in excess of the legal limit, and prove to the court and 
the jury that he or she was in control of the vehicle.  It would be difficult for any jury or any court to be 
convinced that somebody with three times the legal limit could possibly be in charge of a vehicle.  

I have some concerns about this Bill.  One of the principles of the Liberal Party is that it supports the rights of 
the individual.  I certainly believe in the rights of the individual, and the premise that somebody is innocent until 
proved guilty.  This legislation will change that principle, reversing the onus of proof so that it will be up to the 
defendant to prove his or her innocence.  In this set of circumstances, it is obvious that the family has lobbied the 
Attorney General with a view to changing this legislation.  The second reading speech refers to this powerful 
deterrent against drink-driving.  I understand that the member for Girrawheen, as parliamentary secretary, will be 
dealing with this Bill.  In consideration in detail, or perhaps in the second reading summation, I would be 
interested to learn whether any endeavour had been made to consider other proposals for dealing with this 
problem.  Could the drink-driving laws have been changed to deal with this specific case?  We are dealing here 
with specific instances in which people with blood alcohol levels far in excess of the legal limit get into vehicles, 
disobeying the law.  Police are in a situation in which a driver cannot be charged with dangerous driving, 
because in this instance there was no evidence that the driver was speeding or driving recklessly.  The police 
have no alternative but to charge him with simply driving with a blood alcohol level above the legal limit and 
driving while under suspension.  They could not charge him with the more serious offence of dangerous driving, 
as I understand from the media reports and the briefing I received from state counsel.  I would be interested to 
find out if any other alternatives were considered.  I know the Attorney General looked at section 52A of the 
New South Wales Crimes Act - “Dangerous driving: substantive matters”.  As I recall from the briefing, it was 
determined that we would try to adopt this, amending the Road Traffic Act 1974 with this legislation.   

As I understand it, the major sections of the Act to be amended are 59, 59A, 59B, 66 and 67.  Clause 5 amends 
the provisions in section 59 of the Act concerning dangerous driving causing death or injury.  It is a serious 
change.  Proposed new section 59(1) reads - 

If a motor vehicle driven by a person (the “driver”) is involved in an incident occasioning the death of, 
or grievous bodily harm to, another person and the driver was, at the time of the incident, driving the 
motor vehicle -  
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(a) while under the influence of alcohol, drugs, or alcohol and drugs to such an extent as to be 
incapable of having proper control of the vehicle; or 

(b) in a manner (which expression includes speed) that is, having regard to all the circumstances of 
the case, dangerous to the public or to any person, 

the driver commits a crime and is liable to the penalty in subsection (3).  

Section 59(2) is amended to include the words - 

when an incident occasions grievous bodily harm to a person and that person receives surgical or 
medical treatment, and death results either from the harm or the treatment, the incident is deemed to 
have occasioned the death of that person 

Section 59A, about dangerous driving, is amended to include events causing bodily harm.  Section 59B is 
inserted.  

I will raise a couple of issues during consideration in detail, as I have indicated to the parliamentary secretary.  
We would be interested to receive some clarification about how the extent of somebody’s incapacity will be 
assessed, and what the alcohol limit will be.  I understand it to be 0.15 per cent, but I would like some 
clarification about that.  How will the effect of drugs and illicit substances be assessed, and what will be the limit 
of speed?  

There have been some reservations from the legal profession about this legislation.  An article in The West 
Australian of 22 December 2003 reads - 

Leading WA lawyers have attacked State Government plans to make drunk drivers prove that they are 
innocent if they kill or injure someone, saying it represents a big shift in one of the most fundamental 
principles underpinning the legal system.   

That principle, as I said, is that a person is presumed innocent until proved guilty.   

Mr J.A. McGinty:  To be fair to the lawyers - and you may not want to be -  

Ms K. HODSON-THOMAS:  I am not a lawyer.  I do not profess to be and never will be. 

Mr J.A. McGinty:  Those comments were made before the lawyers saw the Bill.  That article was just dealing 
with a perception of what the Bill was intended to deal with.  I have not heard those criticisms repeated since the 
Bill was introduced into the Parliament.  I am not saying that they do not maintain those concerns, but I have not 
heard them put forward or voiced in response to the specific provisions of the Bill.  It might well be that those 
concerns were based on what the Bill might have contained, and maybe the Bill does not contain the sort of 
reversal of the onus of proof that was suggested by some people.  

Ms K. HODSON-THOMAS:  I understand that.  I am raising the concerns of my colleagues as well as my own.  
My view is that that was a serious issue that happened in August 2003.  We need to do something very serious to 
send out a clear, sharp message to the community that it is unacceptable behaviour.  If that driver had not had a 
blood alcohol level three times the legal limit, would he have been able to stop?  Would that child be alive 
today?  No-one knows the answer to that.  I agree that the lawyers were perhaps a bit pre-emptive.  They had not 
seen the legislation.  Perhaps during consideration in detail the parliamentary secretary can outline whether they 
have been consulted, and whether the Government has convinced the lawyers that this is not really that reversal 
of the onus of proof.  My understanding is that it really is a reversal of the onus of proof.  For example, if I were 
behind the wheel of a car - I hope this never happens to me, and I am sure it will not - when I was three times 
over the legal blood alcohol limit and I caused grievous bodily harm to a person, it would be up to me to prove to 
the court that I was capable of driving the vehicle.  Is that not the case?   

Mr J.A. McGinty:  It would be up to the prosecution to prove all the elements of the offence, which is the same 
as any other offence.  The prosecution would have to prove that you were drunk, or had a blood alcohol reading 
of above 0.15 and that you killed, injured or maimed somebody.  The prosecution would have to prove those 
elements beyond reasonable doubt in the same way that would need to be proved in any other case.  As is often 
the case, a defence would be available to you after the prosecution had proved all those things.  Hypothetically, 
if you could prove that your drunkenness did not contribute to the death of the victim, you would be found not 
guilty of that charge.  I will give the member a hypothetical example.  If the member had been driving along a 
freeway when someone jumped off a bridge and landed in front of her car and the member ran over the person, 
the killing of that person would most probably not have had anything to do with whether the member was drunk.  
In that circumstance, nobody could have foreseen a person falling from a bridge and landing in front of the car; 
therefore, there would have been no chance for the member to brake.  Nobody could have anticipated such a 
situation.  The driver’s drunkenness would have had no impact on the victim’s death.  That is the type of case in 
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which that defence could be made available.  Under this legislation, the prosecution must still prove everything.  
However, we all know that if a person is drunk, he is dangerous behind the wheel.  In a sense, the legislation 
requires the defence to prove that the drunkenness did not contribute to the accident.  I do not see a problem with 
that.  I don’t see it as a reversal of the onus of proof.  Others might see it in that way.   

Ms K. HODSON-THOMAS:  Certainly concerns have been expressed in that regard.  The West Australian 
recently reported a hypothetical scenario given by the lawyer of a driver who was three times above the legal 
limit when he was confronted by a motorcyclist driving on the wrong side of the road towards the car.  Although 
I am not suggesting that the driver of the car should be behind the wheel of a car while under the influence of 
alcohol, in that scenario the motorcyclist drove in front of the car.  Would the driver be responsible for the death 
or grievous bodily harm of the motorcyclist?   

Mr J.A. McGinty:  That is a difficult situation.  If the driver of the car was not drunk, could he have stopped or 
swerved?  That is a difficulty that the lawyers have rightly raised.   

Ms K. HODSON-THOMAS:  They are the types of concerns that have been raised with me.  I would like the 
parliamentary secretary to outline the discussions the Government has had with lawyers.  There is no doubt that 
the Opposition will support the legislation.  This is a highly emotive issue.  The driver I referred to earlier should 
not have been behind the wheel of a car.  Notwithstanding that, another driver who was not three times above the 
legal blood alcohol limit might have killed that child in that same set of circumstances.  The Opposition will 
certainly support the legislation.   

I would like to put on the record the Opposition’s concern about the changes to section 66 - the failure to comply 
with the requirement to submit a sample of breath or blood for analysis.  If a member of the Police Force has 
reasonable grounds to believe that a person is under the influence, he must advise the driver that the driver must 
provide a sample of either breath, blood or urine for analysis.  The police officer also must advise the offender 
that it is a crime to not comply with that requirement and that the offender could be convicted and could face a 
fine or imprisonment of up to 14 years.  That is a fairly important change to the legislation, which I support.   

I had not intended to speak at length on the legislation because it speaks for itself.  However, I will seek some 
clarification from the parliamentary secretary during the consideration in detail stage.  It is a serious issue.  We 
need to send a clear message to the community that it is unacceptable for people who have consumed alcohol 
and are well above the legal limit to get behind the wheel of a vehicle and drive.  It is simply not good enough.  
Too many people are dying on our roads as a consequence of people doing that.  In that respect I support the 
legislation with some reservations.  I am comforted by some of the comments that the Attorney General has 
made today.   

MRS D.J. GUISE (Wanneroo - Deputy Speaker) [8.45 pm]:  I support the Road Traffic Amendment 
(Dangerous Driving) Bill 2004 and I make no apology for speaking in a somewhat personal way.  I wish 
members to think about what it would be like to receive a telephone call advising them that their daughter had 
been seriously injured in a car accident and to have to spend the next two days at the child’s bedside as she 
fought for her life.  I cannot imagine anything more devastating than that.  Then imagine finding out that the 
child’s death was at the hands of an unlicensed repeat drink-driving offender who had a blood alcohol reading 
that was more than three times over the legal limit.  Imagine finding out how the law was to be applied to that 
situation.  What is the best outcome that members could hope for to receive any kind of justice?  It turns out that 
the penalty that would be imposed is the minimum penalty for driving without a licence and driving under the 
influence.  The penalty the offender would incur is a $1 700 fine and the suspension of his licence for two years.  
The cost of that offence is the death of a beautiful 10-year-old girl.   

What would members do if it were their child?  I think members would want justice to be done.  That is what 
Peter and Cheryl Meehan sought following the death of their daughter Jess.  They did not want revenge; they 
wanted justice.  Their efforts to ensure that no-one else has to live through what they have lived through have 
been incredible.  I want to share with members some of the things these wonderful people did to find justice in 
this State for themselves and for others.  I will read a petition that Cheryl and Peter wrote to get support from the 
community.  They have received incredible community support to try to bring about a change to the legislation 
in this State.  A statement issued with the petition states -  

Due to the recent death of our daughter Jess Meehan we have instigated a petition calling for tougher 
penalties with regards to dangerous and drink drivers.   

The anomalies in the law desperately need to be addressed and without the support of the general public 
will I fear remain an unresolved issue.   
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We are determined to change the legislation regarding drink driving and its sentencing not only because 
of our personal agenda but also for the other families/victims frustrated in the past by inadequate 
sentencing.   

Many of us have been affected by a drink drive related accident at sometime in our lives, be it a family 
member, friend, work colleague, neighbour - - - - - all too often we criticize the sentence handed down 
by the judicial system, knowing that the magistrates themselves are restricted within the framework of 
the law when sentencing an offender.   

To that end we have drafted this petition and ask that you realize the importance of these 
recommendations and consider lending your signature to it, in order that we may collectively bring 
about these legislative changes.   

The statement includes some drink-driving statistics for our State - trust me, they are not a pretty picture.  For 
example - 

In Western Australia more than 10,000 drivers are charged with drink driving each year, approximately 
4,000 of those are repeat offenders.   
In 35% of fatal crashes alcohol had been used by a driver or rider prior to the crash.  Fifty six per cent 
of these fatal crashes involved drivers or riders with a BAC that was at least three times the legal limit.  

That is absolutely unacceptable.  It states further - 

The relative risk of crash involvement for repeat drink drivers is 2.3 times greater than for drivers 
without a recorded drink driving offence.  

Members will recall a 90-second statement I made in this place that reiterated some of the statistics provided by 
the Western Australian Office of Road Safety.  
We all know that the consumption of alcohol affects people’s ability to drive.  Alcohol affects decision making, 
reaction times, speed, distance judgments, concentration, perception and alertness, and can give a false sense of 
confidence while on the roads.  
My speech today is both a plea to Parliament to support the legislation and show commonsense and a tribute to a 
wonderful young girl, Jess Meehan, whose life was taken, and to her parents, who have shown immense courage 
and determination by lobbying for changes to the law to ensure that no-one else loses a loved one as they did.  
We must ensure that the laws are strengthened to the extent that people will not persist in driving while drunk 
and that, once and for all, they get the message that that is unacceptable.  
Our community got behind the Meehans, who saw that, in this case, the law is an ass and needs to be changed.  
The media also gave it pretty good coverage.  Disappointment was expressed in a Sunday Times article of 2 
November that states - 

It is disappointing in the extreme that the police will not appeal against the sentence given to a repeat 
drunk-driver who killed little Jess Meehan in a road crash earlier this year.   

The Sunday Times acknowledged, as the member for Carine said, that there are constraints within the framework 
of the law but that perhaps the public would not quibble about the cost of changes to the law.  An article in the 
Sunday Times of 23 November is headed “Public backs call to bring road justice”.  Another article of 16 
November is headed “Sign up for tougher laws”.  Due to the work of the Meehans in the community, more than 
9 000 signatures were added to a petition.  As members will see tomorrow if I get an opportunity to show them, 
petitions are still coming.  The last paragraph in the editorial in the Sunday Times of 16 November headed 
“Battle for Justice” reads - 

There is merit in embracing the spirit of this petition.  The Government should act in the interest of 
justice.  

An article in the Sunday Times of 21 December headed “Justice Served” reads in part -  

The State Government’s decision to tighten the laws relating to drunk driving will be applauded by 
anyone interested in justice.  

To cover the circumstances surrounding the absence of charges in cases such as that of Jess Meehan, the 
Government aims to close the loophole in the law by making drunk drivers fully accountable for their actions.  
The article continues - 

Drunk drivers will automatically be charged with dangerous driving causing death or grievous bodily 
harm.  

Hopefully, it will make irresponsible people think twice before getting behind the wheel.  
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That is another editorial in support of justice being served in this State.  A wonderful article by Nadia Miraudo, 
who has been very supportive of changing the law, is headed “Jess’s law Crackdown on killer drunk drivers” and 
reads - 

Drunk drivers who kill or injure will be presumed guilty of dangerous driving and will have to prove 
their innocence under a radical change to WA’s driving laws.  

These reforms are important.  The issue of the onus of proof has been given some media coverage, as it should 
be because it is part of the debate.  A newspaper article referred to toying with the legal principle of the onus of 
proof and commented that there was no logical reason for reversing the onus of proof.  No logical reason!  Is not 
the death of a child reason enough for us to consider that?  Is that not logical enough?  I say to members that it is.  
I also say that the law provides sufficient protection to ensure that if a person is not guilty, he will be found as 
such.  I also put to the House that, frankly, if someone is stupid enough to get sufficiently drunk to be three times 
over the legal blood alcohol limit, he has effectively given up that right because he did it knowingly.  A person 
who drives a vehicle in that state has deliberately taken the keys of his vehicle, got behind the wheel and driven 
off.  If he causes bodily injury or the death of someone, he should ultimately pay the price so that we see that 
justice is served.  

An article in the Sunday Times of 28 December is headed “New drink law must be backed” and states -  

And offenders in these cases have done something WRONG in the first place by driving while under 
the influence of alcohol. 

Critics should also note that offenders will be automatically charged but not automatically found guilty.   

It will be possible to find that offenders did not drive dangerously.  They will have the ability to prove in a court 
of law that they are innocent.  What is wrong with that approach to cases of drunk driving? 

I ask members to embrace this legislation in the interest of justice.  In closing, I quote Jess’s dad, Peter Meehan, 
who said, “If you are not part of the solution then you are part of the problem.”  I urge members to support this 
legislation.  

MR R.A. AINSWORTH (Roe) [8.56 pm]:  I support the legislation, although it is important that we question 
some of the issues that are raised in the Attorney General’s second reading speech and are in the legislation.  I do 
not seek to question the Government’s motivation for changing this legislation; nor do I doubt its sincerity or 
anything like that.  I want to make sure that the justice to which the previous speaker referred is justice for all 
parties.  I have no sympathy at all for people who deliberately over-imbibe alcohol and then get behind the wheel 
of a car and drive it.  It is not acceptable these days to say that we did not know how much we had had to drink.  
It might have been valid 30 or 40 years ago, but even someone who watches television once a month will at 
some stage see an advertisement informing us of how much alcohol we can drink before we are over the blood 
alcohol limit.  That is well known; it has been advertised and taught in schools.  Ignorance of this is no longer an 
excuse for breaking the law.  Social pressures that have led to changes in people’s attitude to driving under the 
influence of alcohol have seen a major shift in public behaviour in most cases.   

The tragic death we have just heard about is a result of one of the rare examples of someone being over the blood 
alcohol limit by a factor of three.  It is a case in point of how we cannot change some people’s behaviour no 
matter what laws are introduced, how much advertising is done or how much attitudes might change.  I do not 
have any sympathy for those people in general.  However, there is still the opportunity, as I think the Attorney 
General acknowledged in answer to a previous question, for someone who breaches the law by being over the 
legal blood alcohol limit to be involved in a motor accident of which the outcome is not connected in any way to 
the fact that he was over the legal limit.  My concern, which raises a question more than makes a broad 
statement, is about an accident that might occur along the lines that the Attorney General outlined earlier.  If a 
person suddenly drove out of a side road and created a situation in which no oncoming vehicle would be able to 
stop or avoid hitting that vehicle, regardless of whether the driver was drunk or sober, the onus of proof would 
be on the person who was over the legal limit.  If there were no witnesses, it would be very difficult for that 
person to prove how far back he was from the car, motor cycle or whatever vehicle came out from the side road 
when he applied his brakes.  Because the law as it is being amended puts the onus of proof on the drunk driver, it 
raises the question of whether the change from the existing law - which states that a person is innocent until 
proven guilty - is making it more like the French system.  Under that system, a person is guilty until proven 
innocent.  In some cases it may be extremely difficult to prove.  I do not know whether the Attorney General can 
interject from where he is sitting, which is not his normal seat.  I am sure he will try.  Because it will be difficult 
for a person to prove that was the case, it would be difficult for the judicial system to prove otherwise if there 
were no witnesses or it could not be stated at what distance from the vehicle the other vehicle entered the line of 
sight of the other driver.  If there were a significant doubt, I think the Attorney General will agree - Mr Acting 
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Speaker could look the other way when he answers - that the principle of the benefit of the doubt would apply.  It 
would not be a case of someone being drunk and there being an ironclad case of guilt as an automatic process.  If 
that is the case, I am comfortable.  Despite having no sympathy for those people who get behind the wheel when 
well and truly and illegally drunk, there is still the possibility that, at some stage, they could be involved in a 
situation that was not of their making and not in any way caused by the fact that they were drunk.  Although that 
does not remove in any way their responsibility for being in that condition, if a person is not physically 
responsible for causing an accident, he should not be penalised for that part of what happened.  He should 
certainly still be penalised severely for breaching the law by being drunk in any case.  That is a quite separate 
matter. 

We have heard statistics mentioned in this House tonight about the number of people who have been picked up 
through random breath testing and other means by the police.  Those people have been shown to be over the 
legal limit for alcohol consumption.  They are concerning statistics.  What worries me about the current process 
of finding drunk drivers is that, from my experience, I have seen police vehicles at night with lights flashing 
from 300 or 400 metres.  People know very well that it is likely to be a random breath test vehicle.  If a driver is 
a bit doubtful about whether he is over the legal limit, he can drive down a side street to avoid being tested.  I 
was on a committee several Parliaments ago that inquired into road safety.  It inquired into a lot of these matters 
over a period of three years.  It was the committee’s recommendations that were instrumental in introducing into 
Western Australia the booze buses, which were being used in Victoria and other places.  The booze buses were 
very prominent in Victoria; people could see them from a long distance.  Police cars were also located down side 
streets so that they could grab people who ducked down side streets upon seeing a booze bus in an attempt to not 
be caught.  I would like to see that method used in Western Australia.  It may be so in the metropolitan area; I 
am not sure.  It is certainly not used in country areas.  Police in country areas use an ordinary police car; it is 
very visible.  If a driver has had too many drinks and he knows he has, it is quite easy to avoid the roadblocks.  
In some cases, serious offenders are able to get away.  That is not what the law is all about.  It is certainly not 
what members of this House want to see happen.  We want to remove as many of the offending drunk drivers 
from the roads as possible so that we do not have a repeat of the sort of tragic accident that is the basis of this 
Bill being introduced. 

I also raise the issue of drivers involved in accidents occasioning serious injury or death being asked to provide a 
breath, blood or urine sample for analysis.  I have no problem at all with police officers having to explain the 
serious consequences of a person failing to comply with that requirement.  Again, I have some doubt about the 
mechanism because, as the Attorney General and members will recall, I wrote to him and introduced private 
member’s legislation into this place concerning young offenders who had to be asked by a police officer or 
another party whether they knew they had breached the law before going to court, otherwise no charges could be 
laid even if, in some cases, they were repeat offenders.  A classic example of that was in Esperance when police 
officers forgot to ask a young repeat offender whether he knew what he did had breached the law.  Under that 
technicality, he was able to get off.  With this legislation we are talking about adults who, in most instances, are 
over the limit.  If a lone police officer talks to a drunk driver, the question may arise later whether the police 
officer told the driver of the serious consequences of non-compliance.  The only person who is a witness to 
whether he did is the driver.  If the police officer did not give the proper caution but at a subsequent stage said 
that he did, it leaves the driver in a very difficult position.  I do not know whether there is any way around that.  I 
do not know whether there is a method that could overcome that faint possibility.  I am probably clutching at 
straws in some of my comments.  I agree with the previous speaker: this legislation is all about justice.  If it is 
about justice, it has to be about justice for everyone and not just the victim.  If that is the case, any loopholes or 
possibility that any individual involved in the process is not given full access to justice - in other words, there is 
a miscarriage of justice in whatever form - is cause for concern.  There needs to be some onus of proof 
concerning a person being cautioned but who choses to not go ahead with a blood or urine test.  If the Attorney 
General can give me some comfort on that point, it would certainly help. 

Mr J.A. McGinty:  This was added during the drafting of the Bill because there was a real concern that members 
of the public would know that they would get a minor penalty if they were drunk when they seriously maimed or 
killed someone.  There was a real fear that the standard response in those circumstances would be to refuse to 
take a blood alcohol test.  The advice we received was that the only way we could effectively deal with that was 
to say that if a person refused to take a test, the penalty would be essentially the same as the substantive offence, 
which is dangerous driving causing death or grievous bodily harm.  The provisions written into the legislation 
require the police to issue a specific warning.  We cannot legislate against police perjuring themselves.  The fact 
is that there is a specific requirement.  If people do not do that, these provisions will not be invoked. 

Mr R.A. AINSWORTH:  I have to agree with the Attorney General.  Because we are dealing with human beings, 
the system will not be perfect.  If there is some way of ensuring that that lack of perfection is as small as 
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possible, that would be very helpful in this case.  I can see the possibility of a police officer forgetting to give the 
proper caution to a person who is well and truly intoxicated and who may not be able to remember whether he 
was cautioned.  Therefore, that person would not be able to defend himself in the event that the 14-year penalty, 
or some part of it, was applied to him.  With those questions, I support the legislation in principle.  It would be 
fair to say that any right-thinking person in today’s society objects strenuously to people who wilfully breach the 
law and put other people’s lives at risk in the process by exceeding the maximum blood alcohol limit.  I think 
that the sort of behaviour displayed in cases of serious breaches, such as by the person involved in the traffic 
accident that has led to this legislation, is certainly unacceptable, regardless of the outcome of any accident.   

MR M. McGOWAN (Rockingham - Parliamentary Secretary) [9.09 pm]:  I express my support for the Road 
Traffic Amendment (Dangerous Driving) Amendment Bill as put forward by the Attorney General.  I say at the 
outset that I also come to this debate with some experience of dealing with people in my constituency who have 
experienced this type of trauma.  I also preface my remarks by congratulating the Attorney General for 
expressing the views of most, if not all, members of this place in a comprehensive, sensible and practical 
response to an often traumatic and tragic situation for people.  It is also a response that attempts to make our 
roads safer for our citizenry.   

As we see every weekend and every week, there are occasions on which people suffer grievous injuries and great 
tragedies due to their behaviour or, more importantly, the behaviour of others on the roads.  These are all 
individual families, individual communities and extended families.  These losses, tragedies and injuries are 
terrible and debilitating, and people are never able to forget them or get over them fully.   

I believe that the provisions we are debating today follow on from a fine tradition of attempting to deal with road 
safety issues in Australia, which perhaps we do better than many other countries around the world.  The other 
evening I had dinner with a delegation of junior politicians from the United States.  They were quite amazed by 
the fact that we have laws in Australia that provide random and, in effect, compulsory breath analyses of people 
driving on our roads.  They were absolutely amazed that a country has been able to put that in place.  Some of 
them were quite impressed by it; others thought it was some sort of inhibition of personal liberty.  However, the 
majority of them thought it was a good and progressive move.   

That has been in place for a very long time in Western Australia - I think it is about 20 years.  Although to a 
degree those provisions inhibit personal liberty - I do not think any of us would disagree with that - they save 
lives.  The imposition on personal liberty is very minor, and lives are saved at the other end.  We have a tradition 
of doing that.  If my recollection serves me correctly, when the compulsory wearing of seatbelts was introduced 
in Australia, the road toll was halved overnight.  In Western Australia, we have recently passed through this 
House the so-called hoon laws, under which people forfeit their motor vehicle in certain circumstances, such as 
when they drive their vehicle dangerously or perform burnouts and the like.  Those laws can only serve to try to 
save the lives of those who are driving, and, more importantly, save the lives of those who might be affected by 
those who are driving. 

I live on a busy road and I have a small child.  It is always in the back of my mind that my child might go onto 
the road.  If someone was driving on that road at excessive speed, such an event could cause a horrible 
consequence; an unthinking moment when driving could cause a horrible consequence that people could never 
forget or get over.  However, we have a fine tradition of trying to do something about those sorts of issues.  Of 
course, with these provisions, the double demerit points and the laws regarding mobile phones and hoons, this 
Government is continuing the tradition of trying to ensure that people are more responsible on the roads. 

I have had some experience in this matter.  About this time last year I grieved to the Attorney General about a 
case in my constituency.  Watson and Elizabeth McIlveen live in my constituency.  They had three sons.  They 
now have two sons left alive.  Their oldest son, Watson Jnr, was walking home from a nightclub one evening.  
He was crossing a road, and a driver with a blood alcohol reading of 0.161 per cent came along that road.  She 
proceeded to run him over, and he died as a consequence.  The circumstances were that she had a passenger in 
the vehicle, whose story about the matter changed on a number of occasions.  In the end, her story was that she 
was asleep.  Therefore, she was not a reliable witness.  Because the victim was no longer alive, the only witness 
to the event was the driver of the vehicle.  The only evidence that was able to be elucidated by the prosecution 
was that the victim had passed away and that the driver’s blood alcohol reading was over 0.15 per cent, which, in 
effect, is driving under the influence.   

Despite all the protestations to the Director of Public Prosecutions by the McIlveen family and by me, the 
charges proceeded to the Magistrates Court.  The woman who was driving the vehicle - her name was Ms Bishop 
- received an $800 fine, and that was all.  I think the court costs were $73.  She lost her licence for a short period, 
and she was on her way, whereas the McIlveen family had lost a son, and they felt the full force of that, as I can 
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attest.  They are outstanding, decent, hardworking people.  It was a tragedy for all of them that was almost 
indescribable. 

I wrote to the DPP about this matter to see whether he would charge the perpetrator of the offence with a more 
serious offence than driving under the influence.  The Acting Director of Public Prosecutions at that time, Simon 
Stone, wrote back to me as follows -  

I can advise that a Senior Prosecutor has independently reviewed the evidence, commenting that the 
matter has been the subject of a most thorough Police investigation, before concluding that there is no 
prima facie case of dangerous driving causing death and recommending that no such charge be brought.  
This is a distressing and tragic matter and I can understand the feelings of Mrs McIlveen and the family.  
In the end however an objective assessment of the evidence does not support criminal proceedings. 

For the McIlveens, that meant that their son died, the perpetrator received a $800 fine, and from what they could 
tell, that was the end of the matter as far as the law was concerned.  Their son can never be brought back.  
However, I am very pleased that the laws are now being changed so that in the future, if and when a similar 
event takes place, there will be the possibility that the event will be treated much more seriously by the law and 
by the courts. 

I grieved to the Attorney General about this matter, and he responded to me.  At that time he said -  
This matter has caused me some considerable concern.  I have had to examine the law and discuss the 
matter with the DPP.  There is a residual sense of injustice, which I completely understand.  I will 
continue to look at these types of matters to see whether we can do anything in the future, although, 
clearly, there is nothing we can do for the past. 

The Attorney General was true to his word.  He continued to examine this matter; hence we are debating this Bill 
today.  When something has happened in the past, it is always gratifying to see a case in which, instead of 
politicians talking and doing nothing, as is commonly perceived by the public, we are doing something about it.   
The provisions proposed in this Bill are comprehensive.  As far as I can tell, they will ensure that a person who is 
driving while affected by alcohol or drugs will be held appropriately responsible for the consequences of that 
action.  I will need some clarification on how this legislation will proceed, and perhaps the Attorney General can 
respond in his address.  In my grievance to him, I suggested some changes to the law; that is, there should be a 
rebuttable presumption to the effect that if a person was driving while under the influence of alcohol or drugs 
and if that matter was raised by the prosecution and there was evidence to support it, it would be presumed that 
that person was driving dangerously.  It would then be up to him to provide some evidence on the balance of 
probabilities that he was not.   
In his second reading speech, the Attorney General stated -  

When death or serious harm is caused by an incident involving a motor vehicle driven by a drunk or 
intoxicated person, the fact of intoxication will be evidence of dangerous driving and it will be up to the 
person charged to satisfy the court that the death was not in any way attributable to the fact that he or 
she was drunk or intoxicated. 

The provisions under proposed section 59B appear to set out a range of circumstances such as a motor vehicle 
being driven by a person, another person suffering death or grievous bodily harm as a result, the person driving 
the vehicle being under the influence of alcohol or drugs to such an extent as to be incapable of proper control of 
the vehicle, and then that person being subject to a charge of committing a crime.  Following that line of 
reasoning, it appears to me that the offence has five elements.  If the case involves a person driving a vehicle 
with a blood alcohol reading of over 0.15 per cent, proposed section 59B(5) provides that that person - 

shall be deemed to have been under the influence of alcohol to such an extent as to be incapable of 
having proper control of a motor vehicle at the time of the alleged offence. 

I think this provision needs some clarification.  It appears to me that there is a deeming provision for a person 
who has a blood alcohol reading of over 0.15 per cent.  He is deemed to be driving dangerously unless he can 
prove otherwise, as under proposed section 59B(6).  However, if a person is driving under the influence of 
alcohol or drugs but has a blood alcohol reading of less than 0.15 per cent, I am unsure how that provision will 
work and whether the Director of Public Prosecutions will therefore have to prove that the person was driving 
and was incapable of having proper control with a blood alcohol reading of under 0.15 per cent or whether the 
deeming provision will apply.  The deeming provision is held to apply under proposed section 59B(5), so I think 
that an ordinary canon of statutory interpretation would say that the deeming provision does not apply to a 
person who gives a reading under 0.15 per cent.  If that is the case, it means that if a person has a reading under 
0.15 per cent, there is a heavier evidentiary onus on the prosecution with regard to the offence.  It is a complex 
matter.  I wonder whether that means the prosecution will have to prove another element to the offence in the 
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case of a person having a blood alcohol reading under 0.15 per cent as opposed to over 0.15 per cent.  Proposed 
section 59B(6) states -  

In any proceeding for an offence against section 59 or 59A it is a defence for the person charged to 
prove that the death, grievous bodily harm or bodily harm occasioned by the incident was not in any 
way attributable . . . - 

(a) to the fact that the person charged was under the influence of alcohol, drugs, or alcohol and 
drugs; or 

(b) to the manner (which expression includes speed) in which the motor vehicle was driven. 
Although it is not expressed, I presume that the evidentiary burden is on the balance of probabilities rather than 
beyond reasonable doubt; that is, it has to be proved that the circumstance under which grievous bodily harm or 
death was caused was not attributable to the driver’s taking of drugs, alcohol or alcohol and drugs.  What is the 
onus of proof under proposed section 59B(6)?  Is it the balance of probabilities or beyond reasonable doubt in 
that case?  
Those are my two initial questions to the Attorney General about this legislation, which, as he outlined before, 
appears to make it a more serious offence for a person if he attempts to avoid a breath test.  It is necessary to 
avoid the circumstances in which the driver goes for the lesser offence rather than takes a breath test, and to then 
be subject to an offence of dangerous driving causing death.  That is probably the only way that one could go 
about removing that potential loophole from the law.  I appreciate the fact that a lot of thought has gone into 
putting that provision into the Bill.   
In conclusion, I appreciate the work done by the Attorney General.  It will no doubt go some way to assisting 
many people, including Mr and Mrs McIlveen, by ensuring that their loss has not been totally in vain.  As the 
Attorney General said last year, we cannot change the past but we can learn from it, and the provisions we are 
putting in place in this legislation mean that we have learnt from the past.  Hopefully, this will result in some 
future deterrent effect for people who might commit these sorts of offences and cause such grievous losses.   
MS M.M. QUIRK (Girrawheen - Parliamentary Secretary) [9.28 pm]:  Firstly, I have carriage of this legislation 
on behalf of the Attorney General.  I will make a couple of preliminary remarks before we go into consideration 
in detail.  In terms of the specific queries raised during the second debate, I will, subject to the indulgence of the 
House, deal with them in consideration in detail.  However, I want to make a few general observations about 
these kinds of offences, as I believe they may assist some of the members in their queries.   

In Australia, offences such as causing death by dangerous driving are not novel by any means.  In most 
jurisdictions they have been in place in legislation for more than 40 years.  In that time, our knowledge of what 
causes accidents has very much evolved and we can now obtain more comprehensive information.  When these 
provisions were first brought in, it was left to the court to infer from a range of circumstances whether dangerous 
driving had occurred.  This judgment was from an objective standpoint.  For example, circumstances such as 
speed, condition of the vehicle, visibility and road conditions are all relevant in determining whether in all the 
circumstances the driver of the car was driving dangerously.  Given that half a century later we now know the 
impact of drink-driving, which has been subjected to much scientific research and scrutiny, it is no longer 
tenable to say that we do not know what will be the inevitable outcome of drink-driving. 
This Bill is a sign that we now know, for example, that alcohol affects decision making, reaction times, speed 
and distance judgments, concentration, perception, balance and alertness, and can give a false sense of 
confidence that may increase risk-taking behaviours.  We also now know that since the introduction of random 
breath testing in Western Australia, the immediate impact on road crashes decreased the number of fatal crashes 
by approximately 25 per cent.  We also now know that in more than 25 per cent of fatal crashes, alcohol was 
used by a driver or rider before the crash and in 52 per cent of these fatal crashes the drivers or riders involved 
had a blood alcohol content at least three times the legal limit; namely, greater than 0.15 per cent. 
We also know that consuming alcohol prior to driving increases one’s crash risk.  Studies indicate that drivers 
are twice as likely to crash with a blood alcohol content of 0.05 per cent and seven times as likely to crash with a 
blood alcohol content of 0.08 per cent and that a blood alcohol content of 0.15 per cent increases the probability 
of a crash by 25 times.  We also know that intoxicated drivers involved in fatal crashes are three times more 
likely than are sober drivers to have been speeding.  In other words, although traditional legal methods used in 
prosecutions of this kind implied that intoxication had some impact on the outcome of an accident, we no longer 
need to imply it, as we know absolutely the effect alcohol has.  This Bill, in fact, reflects that increased 
knowledge.  It also says that we, as a community, regard people with elevated alcohol levels who get into cars as 
objectively incapable of driving.  On that note, I commend the legislation.  It will be worthwhile even if it can 
prevent one more tragedy such as that which led to the introduction of the legislation. 
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MR T.K. WALDRON (Wagin) [9.33 pm]:  I will support this legislation.  The issues have been pretty well 
covered in the House by members and some interesting points have been raised.  I will, therefore, not go over 
those points again but I will make a couple of other points. 
There is no doubt that drink-driving causes accidents.  There is no doubt that people who have overindulged and 
were drunk have caused some terrible accidents, deaths and injuries.  That cannot be tolerated.  I acknowledge 
the good points about the onus of proof that have been made by members.  I did not understand them until I 
listened to members talk about them and I believe we must look at them closely.  However, I believe there is 
scope in the Bill for a driver to have the opportunity to prove that an accident was not caused by alcohol.  We 
must watch that aspect as time goes on.  I do not know whether New South Wales has experienced any problem 
with that aspect; I would like to hear about it if it has. 

Quite often we refer to young people when we talk about drink-driving.  There is no doubt that a high percentage 
of injuries and deaths on roads are occurring in the 17 to 25 age group.  Although it is a real problem, I believe 
that young people today are getting the message and are improving, and we must assist them in that.  I am 
talking about death and injury.  Quite often our messages to people are about getting caught with more than 
0.05 per cent or 0.08 per cent blood alcohol content and losing their licences.  I think what we should be 
emphasising - and what I try to emphasise to young people - is that they are criminals if they kill someone when 
they drink and drive and their blood alcohol content is over the limit.  When I talk to young people about what 
can happen to their lives, I think the message gets through to them a bit more and this Bill is helping to deliver 
that message.  I tell them that there can be very serious repercussions if they do not take responsibility and drive 
a car when they have had far too much to drink.  The seriousness of those repercussions, which are reflected in 
the Bill, are a good thing, provided that the other concerns that have been raised by members tonight do not 
cause a problem if it can be shown that an accident was not caused by alcohol. 

Another aspect I want to point out briefly is that we seem to be losing a lot of pedestrians.  This year’s road 
figures indicate that a high percentage of pedestrians are being killed.  I do not know what to do about that, but I 
think alcohol and drugs are obviously issues there.  That is an aspect about which we must campaign heavily.  
Another thing is that the overall issue gets back to families.  I have four daughters.  We should not tolerate the 
actions of an irresponsibly drunk person who gets behind the wheel of a car and causes the death of a child or an 
adult.  The maximum penalty in the Bill sends that strong message.  I ask the Attorney General whether there is a 
minimum penalty in the Bill or whether it is up to the judge. 

Mr J.A. McGinty:  There is no minimum. 

Mr T.K. WALDRON:  I just wondered about a minimum penalty.  I do not want to add much more, other than to 
say that I support the Bill and acknowledge the areas of concern about the onus of proof.  That is an issue that we 
must watch closely and perhaps check on what is happening in New South Wales.  Overall I think this Bill is 
correct if it will deter people from getting behind the wheel of a car when they are drunk, if it will save lives and 
if it will prevent injury and the trauma to family and friends that goes with it.  Many members of this place have 
been close to such trauma; it is a terrible thing.  This Bill is heading in the right direction and I therefore support 
it. 
MS S.E. WALKER (Nedlands) [9.37 pm]:  I did not intend to speak on the Bill but I have been listening to the 
comments of other members and I will say a few things.  Firstly, I offer my sincere condolences to Mr and Mrs 
Meehan; it is a terrible thing to lose a little girl of that age.  I therefore support the Bill. 

I want to ask the Attorney General a question.  I listened to what the members for Roe and Girrawheen said 
about the way in which alcohol affects a person who drives and I wondered why the Attorney General has not 
extended the legislation to include anyone who drives with more than the legal amount of alcohol in his or her 
system. 
Mr J.A. McGinty:  Do you mean anyone who kills or maims? 
Ms S.E. WALKER:  No.  Has the Attorney General changed the penalties in section 59 of the Road Traffic Act 
for dangerous driving causing death or grievous bodily harm? 
Mr J.A. McGinty:  No. 

Ms S.E. WALKER:  The current penalty for dangerous driving causing death under the Road Traffic Act is 20 
years and 14 years if the person caused grievous bodily harm.  All the Government has done with this legislation 
is to change the onus of proof.  At the moment, section 59(1) of the Road Traffic Act 1974 reads - 

A person who causes the death of or grievous bodily harm to another person by driving a motor vehicle 
in a manner (which expression includes speed) that is, having regard to all the circumstances of the 
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case, dangerous to the public or to any person commits a crime and is liable to the penalty in 
subsection (3). 

There is actually a summary conviction penalty.  The member for Wagin asked about that.  The summary 
conviction penalty is imprisonment for 18 months or a fine, and disqualification from obtaining a driver’s 
licence, but the current penalty is 20 years imprisonment for causing the death of a person, and 14 years for 
causing grievous bodily harm.  Under proposed section 59A, in which the legislation also reverses the onus, a 
person who causes bodily harm for a first offence is liable to imprisonment for nine months, and for a second or 
subsequent offence, imprisonment for 18 months.  If a person is driving with greater than the legal blood alcohol 
limit and smashes into a vehicle, causing criminal damage, why has the onus of proof not been reversed there?  
If that person is over the prescribed amount, why is he or she not automatically deemed to be driving 
dangerously?  I really do not understand why it has not been extended to anyone who is over the limit imposed 
by the legislation - 0.15 per cent.  Given the comments of the member for Girrawheen, anyone who gets into a 
vehicle and is over the limit must be driving dangerously.  I do not wish to appear callous in any way in saying 
this, but it is only a matter of hitting a car or hitting a person; it would depend on the circumstances.  What is the 
difference?  We have legislated for the consumption of alcohol, and now we have legislated for cannabis, which 
is just as mind altering.  We will be seeing more of that.  Although I support what this Bill seeks to do, why has 
it not been extended to anyone who is over the limit?  It seems to me to be inconsistent.  It is not the only 
legislation that reverses the onus of proof.  The other one is, under certain circumstances, the Misuse of Drugs 
Act.  I wonder if any thought was given to that at the time.  They are the only comments I wish to make.  

MR M.F. BOARD (Murdoch) [9.43 pm]:  I wish to make a very short comment on the Bill.  Obviously, the 
Opposition supports the Bill, but it appears to me that, during the debate, particularly in the second reading 
speech, much attention has been given to the effects of alcohol on tragic traffic offences.  However, the Bill goes 
beyond that, and includes drugs.  The minister has not really addressed in this Bill the imprecise science of 
determining the level of drugs in a person’s bloodstream at the time of an accident, and when that is to be tested.  
Let us move away from illegal drugs and consider prescription drugs.  If a person is taking large amounts of 
pain-killers or cold and flu tablets mixed with a small amount of alcohol, this may be an issue in a traffic 
accident.  The minister has not addressed that in a way that makes clear to the Parliament how such 
circumstances would be dealt with in the case of a serious accident causing death or maiming.  How will the 
public be informed of the changes?  The public will need to be informed, because I suspect that, this very night, 
many people driving on our roads may not be under the influence of alcohol, but may be inhibited from driving a 
vehicle properly because they are under the influence of a small amount of alcohol and a large amount of 
prescription drugs, or drugs they have bought over the counter for colds and flu.  We need to address these 
serious issues, because this legislation deals with drugs in that sense.  There will need to be a great deal more 
blood testing at the scenes of accidents, and many people who feel they are entitled to be driving may fail those 
tests as a result of whatever benchmarks are set.  Those benchmarks are unclear under this legislation.  That all 
needs to be drawn to the attention of the Parliament during this debate.  The Opposition will certainly raise it 
during consideration in detail, but I put it on the record now.  It is not that I do not support the legislation.  We 
must do whatever we can to make our roads safer.  We are, however, dealing with something that is skewed in 
one direction, and is not so precise in another.  We need to clarify that to give the message to our community 
about what is an acceptable level of such things.  

MR J.A. McGINTY (Fremantle - Attorney General) [9.47 pm]:  I will touch on some of the issues that have 
been raised.  The provisions in this Bill substantially mirror the existing provisions in the Road Traffic Act.  For 
example, the member for Nedlands asked why we limited the effect of these amendments to situations involving 
death or grievous bodily harm.  The existing provisions of the Road Traffic Act substantially deal with the issues 
of drink-driving, whether in terms of a breathalyser result or the terms of section 63 of the Road Traffic Act, 
which has the heading “Driving under the influence of alcohol, etc”.  That deals with a situation in which no 
harm is actually caused.  

Ms S.E. Walker:  That does not mean that the person is not driving dangerously.  A person may have consumed 
no alcohol and be driving dangerously, and could be over the limit and not driving dangerously.   

Mr J.A. McGINTY:  Yes.  

Ms S.E. Walker:  However, if you are reversing the onus - 

Mr J.A. McGINTY:  Those are the member’s words.  I do not concede that.  

Ms S.E. Walker:  There is a presumption, in your legislation, that the person is driving dangerously merely 
because he or she is over the limit.  

Mr J.A. McGINTY:  I do not see it as a question of reversing the onus.   
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Ms S.E. Walker:  There is a presumption in the Bill.  There is no such presumption at the moment.  

Mr J.A. McGINTY:  What I said was about defining what constitutes dangerous driving.  That is essentially 
what this legislation does.  It says about alcohol that, if a person has a blood alcohol level above 0.15 per cent - 
drunk-driving in the old language - then that person is deemed to be driving under the influence to the extent of 
being incapable of controlling a vehicle.  For anything less than 0.15 per cent, the usual objective standard of 
evidence needs to be adduced, which, coupled with the alcohol content, would lead to that conclusion.  That is 
the way the structure of the Road Traffic Act currently works, and the way in which it will continue to work.  
Essentially, we are inserting a definition of “dangerous”.   

To return to the example of the member for Rockingham, as I recollect the circumstances of Mr McIlveen’s 
death, it was on a back street in Rockingham, with no streetlights, and someone who was drunk came along in a 
car and killed a pedestrian.  There was no independent evidence of dangerous driving.  As I understand it, there 
were no skid marks on the road, no evidence of swerving, speeding or any of the usual indicators of dangerous 
driving.  We are now saying that the mere fact of being drunk is evidence of dangerousness.  That is 
commonsense.   

Ms S.E. Walker:  You are applying it only to certain consequences that may happen when a person is driving.  
You have said that there is a presumption that after consuming a certain amount of alcohol, a person is incapable 
of driving a vehicle and should not be on the road.  The Government is putting in place a presumption that there 
are certain consequences of driving when a person is over the legal limit and that he must be driving dangerously 
if he is involved in an accident with another person.  However, if a person who is over the limit smashes into an 
empty car or ploughs into the wall of a house, he is not presumed to be driving dangerously.   

Mr J.A. McGINTY:  No.  As far as we are taking this legislation, it refers only to personal injury.   

Ms S.E. Walker:  I know.   

Mr J.A. McGINTY:  Does the member think it should go further?   

Ms S.E. Walker:  Is that not a logical extension?   

Mr J.A. McGINTY:  It might be for the future.  We are dealing with the specific circumstances in Rockingham 
and Mindarie.   

Ms S.E. Walker:  I know.  What will be the consequences of that?   

Mr J.A. McGINTY:  I refer the member to section 63 of the Road Traffic Act, which deals with driving under 
the influence of alcohol and which is substantially mirrored in the Bill before the House.  I refer to subsections 
(1) and (5).  Subsection (1) states -  

A person who drives or attempts to drive a motor vehicle while under the influence of alcohol, drugs, or 
alcohol and drugs to such an extent as to be incapable of having proper control of the vehicle commits 
an offence, and the offender may be arrested without warrant. 

Subsection (5) states -  

In any proceeding for an offence against this section a person who had at the time of the alleged offence 
a percentage of alcohol in his blood of or exceeding 0.15% shall be deemed to have been under the 
influence of alcohol to such an extent as to be incapable of having proper control of a motor vehicle at 
the time of the alleged offence. 

Ms S.E. Walker:  However, it does not say that the offender had been driving dangerously.   

Mr J.A. McGINTY:  That is right.  However, that provision covers a situation in which a person who is over 
0.15 has committed the offence.  If the driver were under 0.15 and if there were additional evidence to establish 
dangerousness coupled with intoxication, the person would be convicted of it.  It is very similar to the provisions 
in this Bill.  All we have done in respect of serious injuries against a person - that is, causing either death or 
grievous bodily harm - is to say that in those particular cases the drunkenness is dangerous.  I think that is fine.   

Ms S.E. Walker:  I know you do, because you do not like to back down.  However, when you think about that 
tonight, you will see that although I support it, logically it should go further because it involves injustices in 
other cases.  Someone who had drunk no alcohol could drive dangerously.  If a person is presumed to be driving 
dangerously because he caused either bodily harm, grievous bodily harm or someone’s death, this provision 
should be extended to anyone who drives over the legal limit because whether or not those incidents occur will 
depend on circumstances that may or may not be in the control of the driver.  The driver could hit a wall.  Why 
are drivers presumed to not be driving dangerously when they hit a wall?   
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Mr J.A. McGINTY:  The answer to the member’s question is that we have sought to legislate to deal with a 
specific evil.  Section 61 already contains a dangerous driving provision.  Dangerous driving in that context does 
not include the definition of somebody who is intoxicated, although it would be relevant to the determination of 
it.   

Ms S.E. Walker:  I think I have made my point.   

Mr J.A. McGINTY:  I think the member has.  I will close on this note: as far as this legislation goes, I think there 
is agreement.  The member has said that as a matter of logic it should also extend to section 61, which is the 
dangerous driving provision, and that we should insert a definition of what constitutes dangerousness.   

Ms S.E. Walker:  I am saying that anyone who is over the limit is driving dangerously if you are going to change 
the law in the way you have.  That is all I am saying.   

Mr J.A. McGINTY:  Perhaps we should note that in the member’s view it is logical to extend it to other 
circumstances beyond those relating to this legislation.  That is not an argument with which I would necessarily 
engage the member.  There is sufficient provision to engage with that provision as the law currently stands.  I 
commend the Bill to the House.   

Question put and passed. 

Bill read a second time. 

[Continued on next page.] 
 


